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EPHEMERAL  SOVEREIGNTYAND THE LONGING FOR THE ABSOLUTE
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Two topics are the subject of the present study. The first concerns the semantic confusion about sovereignty and is comprised of three parts. The first is an enumeration of the usual  -- therefore, easily but seldom obviated --  confusion about the uses of the concept. Then delving a little deeper reveals why international law is incapable to come to terms with the content of sovereignty. According to my proposition, the main reason is indecisiveness on the question whether the origins of the development of an international system should be sought in the individual will of the states, or, on the contrary, states must find their scope of freedom within the restrictions and regulations imposed by international law and relations. This contradiction is irresolvable (but real), therefore, the content of sovereignty remains extremely uncertain, to be always corrected with whatever element was neglected. The third component of the first topic is an illustration offered by surveying Hungarian reality in the form of two questions--“Is or  was Hungary sovereign” and “Who constitute the sovereign Hungarian people”--in order to prove that it is almost impossible to speak intelligibly about “sovereignty.”

   In the second half of the study, after evoking the image of longing for sovereignty as the ultimate absolute, an "as if" proposition is adopted: namely if it were possible to speak intelligibly about sovereignty as the point of departure for the sake of dialogue. That is followed by an assessment of international legal factors, which are contrary to the dogma of bloc-like, indivisible, total, and unrestricted state sovereignty, with special attention to those phenomena of the past decade that  reflect the enhanced role of the international community.

    The conclusion, in compliance with the position of the first half of the study, is that it is meaningless to state the existence or loss of Hungary’s sovereignty because proof is impossible. It would be  a worthwhile topic  --  another study  -  -to make a methodical and broadly comparative assessment of the factors in international life that strengthen or diminish the separate existence of individual states.

I. The difficulties with the discourse and about the possible contents, criteria, synonyms of the concept of sovereignty

   Why is it so difficult to speak about sovereignty?

   I think it is difficult for two reasons. One is the definitional quagmire, the usual curse of social sciences, habitually aggravated by lawyers. We must resign ourselves to the fact that the word sovereignty has no meaning of its own, cannot reveal its own content.
 I shall list a few categories and phrases which mean or may mean the same thing as the word sovereignty or a phrase with the attributive sovereignty refers to:

   Statehood, independence, autonomy, autarchy, self-government, jurisdiction, totality of domestic affairs, regional/political integrity, (absolute) power, constitutional power, final decision-maker, legitimation/legitimacy, right to self-determination, supervision over territory and population.    

   Similarly to the above concepts used concurrently in the different scientific branches and professions, sovereignty itself does not have a single identifiable meaning, therefore, it cannot have a generic definition either. Political science, (historico) political philosophy, international relations theory, and international law all use one or more of the above terms without defining their meaning in relation to one another and to sovereignty that would determine which terms are to be used simultaneously  (because they carry distinct intelligible meaning) and which, taken as synonyms, play no part in building the system. Moreover, even within a discipline, the meaning of terms depends on the schools (discourses) using them.

   By inference, there is no (poetic) metalanguage. When dealing with concepts, the author must link the term used with some more or less well-identified signification defining the medium in which it is used, or devise easily recognized contents and syntax.
 In the present study I use sovereignty as understood by international legal phraseology, which means approximately the following:

The state and only the state is sovereign. Other actors in international law either derive their legal personality from the state  -- for instance, intergovernmental, including integrational, organizations   or, partly as a result of the doctrinal efforts of jurisprudence, become the subjects of international law without the question of attributes of international legal sovereignty even arising in connection with them. These are, for instance, the people exercising the right to self-determination, minorities, insurgents,  belligerents, and perhaps also mankind in connection with the common heritage and concern of mankind.

   State sovereignty does not depend on recognition, but if the international community as a whole denies recognition, then it is nonexistent from the point of view of law, as was the case with the Bantustans. According to international law, a sovereign state may perform legal acts on its own behalf and exercise the iure imperii gestures of the state, that is, conclude treaties, delegate and receive ambassadors, control its borders, issue stamps, represent its territory and population  in the international cooperation, from telecommunications to health care.

   The domestic legal acts of the sovereign state are accepted as valid by other actors in the international sphere, that is, they do not challenge the legislation, judicial decisions, and administrative decisions of that state.

   In international law sovereignty is a rather formal category, and although there are traditional and current borderline cases (from the Vatican through Taiwan to the Republic Srpska or the Turkish Republic of Northern Cyprus), generally, the decision whether or not a specific entity is sovereign from the point of view of international law is not difficult to make.

   The difficulty of speaking about sovereignty has another, more serious source than the trivial problem of definition which may be resolved by artificial linguistic consensus. Namely, the science and practice of international law is the field of perpetual confrontation between irreconcilable approaches and, therefore, the dilemma cannot be resolved.
 In order to be able to decide if the application of a measure restricts  state sovereignty, we should first ascertain the “natural” and “inviolable” scope of sovereignty. This, in turn, demands that we identify the basis of sovereignty, that from which it springs and which (may) define its limits.

   Concerning the source of sovereignty, two contradictory arguments are known to international legal discourse. According to one, the source of sovereignty is the factual existence of the state, the aggregate of facts outside the sphere of law. It is the will of states that creates international law which sanctions and makes sovereignty its fundamental principle. According to the other, however, the legal order surrounding the states vest in them the attributes of sovereignty as determined--and, therefore, restricted -by international law. 

 Defining the scope of sovereignty again evinces the divergence of views concerning its origin and basis. The ascendant, apologetic reasoning starts from factuality, and will refer everything not forming a part of another state’s sovereignty, to the sovereign competence of the state, and, in case of dispute, will accept only facts (actual possession) to decide the issue. In the descendent, utopistic reasoning, which approaches the question from the international system, the scope of sovereignty, that is, the extent of the freedom of action of states, depends on the competence-distributive function of international law and order. In other words, state freedom is the sum total of what the international system grants, or does not restrict.

  Irresolvability is due to the fact that at one point reasoning on both sides is compelled to use the other side’s contrary argument. When the question is: why a sovereign state cannot deviate from its previous declaration of will, that is, why treaties and customary law are binding the ascendant, apologetic reasoning can not answer other than that it is imposed by the system of international law. On the other hand, when the question concerns the origin of the force of authority of international law and order, utopistic reasoning can only say  -- if it wants to avoid taking a position based on pure natural law (derived from either the divine principle or the principle of reason) --  that it arises from facts, from the behavior of states.

   It follows from the above that the “natural” scope of sovereignty cannot be described in abstract terms in reference to a state, and much less can the dispute between two states on the use of natural resources or the competence for action by the supreme power, be solved merely on the basis of the legal category of sovereignty.

   It is worth recalling some of the characteristic international legal disputes of the post-World War II period that show that both sides used sovereignty as their argument, but found that it could not be used as a basis for a solution; thus, either the dispute remained unresolved, or the tribunal applied some other principle to settle the dispute.

       In the Right of Passage Case (1960) brought  before the International Court of Justice, Portugal and India both relied on sovereignty to claim mutually exclusive competencies: Portugal claimed the right of passage for its troops and arms through the territory of India to reach Portuguese colonial enclaves in order to exercise its right to use force, a prerequisite of sovereignty, for suppressing the rebellion against Portuguese authority; India, on the other hand, claimed the right to prohibit the passage of foreign troops and armament through territory under its jurisdiction. The dispute can be (could have been) resolved in two ways : either (inductively) by reference to the will of the two countries  -- as expressed in treaties --  or (deductively) on the basis of the needs of the international system and general customary law  -- provided that either of them would furnish an answer. In the end, however, facts decided the dispute, namely, by the time decision was reached six years later, India had annexed the Portuguese colonies. At the same time, characteristically, the decision avoided taking a general stand on the question of sovereignty, with the conclusion that there existed a bilateral authoritative practice (lex specialis) which did not entitle Portugal to unconditional right of passage. The unanswerability of the question is reflected by the 8:7 vote on this part of the decision.

    In the Nuclear Tests Case,
 Australia and New Zealand questioned the tenability of atmospheric nuclear tests in the Pacific region by stating that the nuclear fallout over their territory violates their sovereignty. France, on the other hand, maintained that it had a sovereign right to maintain its military capability and carry out nuclear tests on islands under French rule in the Pacific Ocean. The question did not come up for decision because France unilaterally stopped atmospheric nuclear tests and the International Court of Justice discontinued the case.

    This same dilemma characterizes the Gabcikovo-Nagymaros Project Case awaiting decision by the International Court of Justice. Slovakia questions Hungary’s right to change in 1992 its 1977 decision concerning the construction of the hydroelectric power project on the Danube  (in other words, it uses the bilateral treaty as an argument against Hungary’s decision to terminate). At the same time, it denies that the general rules  environmental protection or the treaties for the protection of biological diversity and the general customary law prohibiting harmful practices can restrict Slovakia’s sovereign right to utilize the hydropotential of the Danube. (In these arguments of Slovakia the freedom of the sovereign state is set against the prescription established by the international system.) The Court will pronounce judgment, but it will not be a doctrinal settlement of the issue, because it is impossible to decide what sovereignty is based on, therefore, the questions of what does and does not constitute sovereignty, what is reconcilable with and what acts to restrict “absolute sovereignty,” must also remain vague.

II. Is Hungary sovereign, and, if so, when ? 

   If we are incapable of grasping reality in conceptual terms or describing it step by step, then, by nature of the language, we may substitute reality by linking the subject with a  point in the past, assuming
 that, given sufficient time and availability of source material, the speaker and the listener would reconstruct the subject in the same way in a lengthy verbal description. Thus, although the phrase “Hungary in 1989” has no formally and linguistically identified content, statements that “Hungary became a sovereign state in 1989,” and “Since 1989, it also possesses the formal attributes of sovereignty” (Cs.G. manuscript:4, 31)--as Csaba Gombár says--seems interpretable. According to László Lengyel, events after 1989 led to the establishment of independence, while previously, in the Kádár period, “the state lacked both external and internal sovereignty.” (L.L. manuscript: 10, 5) Looking beyond Hungary, Gombár believes that the “state formations established within the sphere of influence of the Soviet empire” were not sovereign after 1945 because for them sovereignty was “only a vague image they longed for.”
 (Cs.G. manuscript:4)

   Are they right or wrong? We do not know and, in my view, shall never know. By way of an experiment, I questioned a group of 12 social scientists, including a few authors of the present volume, and 16 fourth-year law students of the Budapest University about the fundamental facts of Hungary’s sovereignty.
 First I asked if in their opinion Hungary was “essentially not sovereign,” “sovereign in a restricted sense,” or “completely sovereign” in 1996, 1968, 1957, and 1946?

   There was complete agreement that before 1996 the Hungarian state was not completely sovereign.
 The respondents were not united on the question whether Hungary has achieved complete sovereignty by now.

   Two-thirds of the respondents said that IMF and World Bank proposals and decisions restrict Hungary’s sovereignty, and a similar skeptic view was expressed about large organizations of which Hungary is a member or aspires to join.
 In comparison, on the question of satellite television broadcasts (which cannot be controlled) only one-fifth of the respondents believed that they restrict state sovereignty (including the right to protect youth from undesirable influences), while four-fifths did not think that these broadcasts, which impact on the cultural life of the country, affect sovereignty.

   What this rudimentary test had shown was that there is no tacit consensus in Hungarian public opinion on whether the country is sovereign, except in connection with the Warsaw Pact and 1957. It is remarkable how many think that the objects of Hungarian aspirations, that is, membership in the European Union and NATO, would actually restrict sovereignty. At the same time, only four respondents said that the U.N., which makes implementation of sanctions binding on Hungary without the latter’s consent, restricts sovereignty;
 and not one social scientist expressed concern about state supremacy in relation to international television broadcasts most likely to undermine cultural homogeneity.

   One would expect that, even if the views concerning Hungarian state sovereignty are profoundly divided, there would be agreement on whom state sovereignty serves, whom it protects and from what, and who are invested with the historical, political, and constitutional right to determine the fundamental tenets of domestic arrangements and foreign relations of the sovereign state. Language deceptively suggests that the sovereign Hungarian state obviously belongs to the Hungarian people. Yet, the question “Who is Hungarian?” was found just as unanswerable as the question “Who is sovereign?”
 The answer depends on the context in which the question is raised. Someone may be considered Hungarian in one context and an alien in another. This holds true even if many are forced to decide by tragically extreme circumstances--or let others decide for them, without regard for the consequences-- what group they “really” belong to. This covers everything from anti-Jewish laws to the practice of issuing permits to return home for Bosnian refugees, and still there is no “unequivocal criterion” in sight.

   It is interesting to examine international and Hungarian legal proposals from this point of view.

   In international law citizenship is the dominant criterion of national status. The decisive principle in selecting the officials of an international organization based on national quota is formal citizenship, and not self-identification or ethnic origin. Similarly, diplomatic protection is granted only to citizens of the state who were its citizens both at the time of the injury and when the protection is exercised._ 
 Private international law (for instance, from the point of view of the conditions of marriage) defines alien  as a person who is not a Hungarian citizen, irrespective of common culture, customs, etc.

   However, the above principal regulation contains certain nuances.

   In the Nottebohm Case
 the International Court of Justice pronounced that citizenship must express actual relationship. Hence, Liechtenstein could not extend diplomatic protection to Nottebohm, who became a naturalized citizen during the World War II in order to avoid the confiscation of his assets in Guatemala--which was nevertheless done for the very reason that he was an ethnic German and previously a German citizen.

 Hungarian law also recognizes the situation whereby the authorities treat a legally Hungarian citizen as if that person were an alien. This holds for those millions of people of Hungarian parentage who were born abroad and who may be unaware that they are members of the Hungarian political nation, that is, that they are Hungarian citizens under the law, even if they are fourth-generation descendants, and for those who took up permanent residence abroad and under the Hungarian laws on foreign exchange and suffrage cannot exercise the same rights as other Hungarian citizens.

    There are also examples of the opposite situation when the law guarantees preferential treatment for aliens, given Hungarian origins. The laws governing immigration and citizenship both ensure preferential treatment for those “claiming to be a Hungarian national and whose ancestor was a Hungarian citizen.”

   Neither the terminology, nor the practice it is based on, that is, the interaction between the state and the international community, nor the concrete cause of Hungary points to a clear concept of sovereignty. Hence, reason turns to emotions for help, arguing that it is impossible that something does not exist when it should, and thus postulates sovereignty.

III. Sovereignty as the concept of an ultimate absolute

      Let us review the attributes with which everyday imagination, as well as important studies in constitutional and international  law, invested the concept of sovereignty.

   The sovereign is free, unrestricted, complete, invulnerable, free to decide at will, free of intervention, “master of the house.”

   The sovereign is undisputed, its dictates (the word of its parliament and courts) are final, is not subject to supervision and subsequent review, declares the truth and needs no additional proof. The Constitution  -- if there is one --  is a sacred text, its content and commands are the ultimate standard. 

  The sovereign is beautiful because it is noble, it is supreme, creates symbols for its own exclusive use; it has a poetic, indeed spiritual substance; it is often the embodiment, the alterego of collective (self-)consciousness, of the nation; it is the exalted representation of ourselves with which we identify; it draws the dividing line between “us” and “them” by way of legislation.

   The sovereign is powerful, more powerful than anyone else, because (after God or by the grace of God) it possesses ultimate (earthly) power, it is the military and the police whose power protects and cares, punishes the guilty and protects the innocent.

   The sovereign is the embodiment of predictability and order, foreseeability and harmony, primarily in the form of law-and-order which predicts the consequences of personal behavior and, at the same time, maps out the spatial scope of activity, namely, the state borders which filter unpredictable external forces creating disorder and allow them entry only if adapted to internal order.

  The sovereign is good because through state supportive organizations it aids and supports the ill, comforts the elderly, provides for the needy protects against epidemic, recognizes and certifies qualification, operates public utilities and services, educates, and entertains.

  In other words, the sovereign is a god after/beside/instead of God, endowed with the attributes (and presumed limitations) of the Almighty.
 The attitude to sovereignty does call to mind the different images of God, granting even atheism, or denial of sovereignty in this case. We long for something ultimate, something unquestionable, an origo, the measure for everything, something that is identical with itself and has no source, yet is capable of creation, has energy without being nourished, appears in always new forms but unaltered in essence, something that is a certainty without proof, an answer complete in itself, the Archimedean point.

   Yet we must understand that while the longing this play of poetic imagination conveys is real, the idea of sovereignty itself is not.

“ Discourses on sovereignty cannot relate to their object, sovereignty, as other than a problem or question. [...] When spoken in a religious register of desire, the word ‘sovereignty’ is often used ideologically, as if it represented some source of meaning, some effective organizational principle, some mode of being already in place, some simply and self-evidently given resolution of paradoxes of space, time and identity. Yet this word is only spoken amid and in reply to a crisis of representation where paradoxes of space, time and identity displace all certain referents and put all origins of truth and meaning in doubt. As this is so, sovereignty cannot really represent any of these things.”

IV. Sovereignty, independence, intervention, the limits to freedom 

   Returning to international legal discourse--which knows little of doubts and acknowledges to even less--we must answer the question whether signing an international agreement, hence joining international organizations, restricts sovereignty.

    The answer, whether affirmative or negative, seems trivially true.

   Naturally, the scope of activity of a state diminishes when it signs an agreement under the terms of which it must tolerate or do something it otherwise would not (for instance, allow the passage of ships through a canal built on its own territory, or use specified radio frequencies in military communication
).

   On the other hand, we may say it is self-evident that a treaty or membership in an organization cannot have a negative effect on sovereignty, since signing and implementing a treaty, or carrying out obligations concomitant of membership in an international organization are in effect an exercise of sovereignty. Every decision is an exclusion of incompatible alternatives, an “abandonment” of other theoretically possible outcomes, but it may not be considered as an avoidable restriction for the simple reason that it is an ontological given.

   László Valki, in his  path breaking book on the integration then known as the Common Market, had in essence distinguished political sovereignty from legal sovereignty recognizing the graduality of the former, that is to say, he interpreted political sovereignty as a measure of dependence along an axis indicating gradations from “completely dependent,” “relatively dependent,” “mutually dependent,” to “holding the other in dependence. "At the same time, he applied the binary code to interpret legal sovereignty showing that legal sovereignty either exists or it does not, and rejected the idea that a state may be “partially sovereign” in legal terms.

   It is indeed confusing if every factor acting counter to independence is seen as violating sovereignty, as is the obfuscation of legal and practical factors. For instance, the economy of a state may depend on importing even strategic products, its geographical position (the lack of  seaports) may make it dependent on transit permits from its neighbors, its financial system may recognize the right of veto of other states or organizations, a significant proportion of the population may live on foreign--therefore, easily withheld--aid.  Nevertheless, according to international legal criteria, material restrictions due to mutual dependence, or arising from collusion between “nature” and “history”--the latter is exemplified by the wealth or poverty of a state in natural and human resources, including climate and geographic conditions--must not be listed among the factors restricting sovereignty because conceptually they do not belong there.

  Man-made factors of interdependence do not affect sovereignty either, not even if some of them infringe upon the independence of the state, however most of them leave both sovereignty and independence intact. Independence may be said to be restricted in terms of law if an international agreement stipulates the extradition of a person to another state, or if a state must tolerate the presence of foreign warships in  its territorial waters, or if it must refrain from introducing protective tariffs. It is needless to double the nature of this restriction by seeing it also as a restriction of sovereignty. There is a difference. In these situations “complete independence” may be regained by unilateral measures, since all it requires is withdrawal from the given legal commitment.

   Jus cogens and the general customary law are an  interesting exception from the point of view of legal dogma. The former refers to unconditional, peremptory rules (for instance, the prohibition of the use of force), the latter to rules that may be disregarded only by those who have been persistently opposed to them from the time of their conception (for instance, the regulations governing the right of passage in territorial waters). A state may not ignore jus cogens or the general customary law; in this sense it cannot attain “complete independence,” which may seem a restriction on sovereignty. At this point the problem becomes a game of words. I think it is more appropriate to postulate that the command of obedience to jus cogens and the general customary law is inherent in the sovereignty of every state, and does not violate sovereignty because it does not detract anything that belongs to it. Thus the sovereignty of a newly created state cannot extend to the introduction of slavery, nor to the prerogative of intentional mala fide violation of commitments.

    In my view, actions implemented by some states or even by the international community as a whole at the expense of any one state against its express political will, but in the form of legally regulated sanctions, reduce independence without, however, affecting sovereignty.

 V. The period between the two World Wars already abounded in facts contradictory to the concept of bloc-like sovereignty

   We do not know when Hungary was ever a sovereign state, or even if it is sovereign today, indeed, there is also uncertainty as to who the agents of this doubtful sovereignty are. Moreover, it is also questionable whether sovereignty is in fact still the crystallized axis around which international relations revolve. The feeling that the Westphalian system will come to an end and sovereignty will need to be reevaluated is not new. World War I upset contemporary thinking just as much as the cataclysm of World War II, or the awakening to the fact of interdependence in the Sixties and Seventies, or, recently, the end of the bipolar world order.

  It is worth reviewing some of the institutions, events, and ideas of the interwar period in order to put contemporary views on the depreciation and fading of sovereignty in proper perspective.

   A part of these concerned the individual’s status and held in check the exercise of territorial authority over the individual. The system for the protection of minorities instituted by the League of Nations is a case in point. Although it did not allow the individual to appeal directly to the organs of the League of Nations, the submission of a petition, if supported by a member of the Council, did set the international machinery into motion. Hence the authority of the territorial sovereign over its subjects was limited. The practice of certain joint commissions also protected the competencies of individuals. In America and Europe alike there were bilateral, or trilateral, joint commissions before which the citizens or legal persons of a state could appear to file a complaint against another state as, for instance, the Hungarian Péter Pázmány University did against Czechoslovakia on the basis of the Trianon Peace Treaty.

   Among the cases restricting territorial supremacy the following deserve mention: the solution of the question of Upper Silesia in which the ruling of a special court, or Claims Commission, with the participation of a third party, restricted the authority of both Poland and Germany; the case of the Saar region, under international (League of Nations) administration for fifteen years; and the case of mandated territories. The nation commissioned to administer a mandated territory was not given unrestricted authority; it was, above all, assigned the task of preparing the territory for independence and was under the obligation to report on its activity to the League of Nations, furthermore, the inhabitants of the mandated territory could file complaints against the nation holding the mandate.

   These developments shook the very foundations of 19th-century positivist doctrines and gave way to a sweeping modernist trend according to which sovereignty was outdated and thenceforth it became the international community’s responsibility to create the new, internationalist, activist basis for international relations by way of legal measures channeling the change.

VI. International legal standards restricting the freedom of action of states, in particular qualitatively new developments in international law

Naturally, public opinion is more concerned with how Hungary’s membership in the European Union and NATO will restrict its freedom of action than with the events between the two World Wars. I believe the formal argument to be irrefutable according to which membership as well as possible termination of membership in these organizations are free decisions made by the Hungarian Republic (though member states of the organizations must approve admission, but not secession), consequently, rather than restricting, they represent a form of exercising legal sovereignty.
 However, if we look beyond and analyze power, decision-making, influence relations in practice, we discover the trivial fact that these two organizations merely add to the long list of organizations and treaties restricting state legislative and executive power, from GATT, which governs tariffs and deprives states of the right to employ arbitrary protectionist means,
  through monetary organizations, to ILO, which fundamentally influences labor relations, or to Interpol, which deals with the most sensitive issues of state life.

  In the following I shall discuss issues which are remarkable, because they go beyond commitments concomitant of membership in an international organization or of the fulfillment of a multilateral treaty. This either means that the partial surrender of the freedom of action by one state is not reciprocated by a similar self-restriction by the other state (as opposed to tariff agreements for instance), or, the situation whereby the state loses its right to independent decision and cannot evade compliance with a ruling regardless of mutual advantages.  According to the fundamental principle of international law, formulation of international legal rules requires the express or tacit consent of equal states. These provisions are binding if and insofar as the state concerned  recognizes them as such. The Roman maxim, par in parem non habet imperium, is the fundamental principle defining relations between sovereign and equal states: no state among them shall exercise power over its equals; obligations become binding only with the consent of the state concerned, which consent may be formulated in a treaty or customary law..
 

   Nevertheless, there is a tendency in international law, which has become more pronounced over the past twenty years, to regard certain standards as general customary law and in some cases as peremptory norms, i.e. jus cogens, that expressly prohibit any deviation,  which restrict the freedom of decision and action of states in a way that the states must accept the binding force of these standards.

  Let us review some of the areas where international law interferes with or goes as far as to impose indisputable restrictions on the unlimited freedom of action of individual states (regarded by many as traditional sovereignty).

 A) Internationalized territories, the common heritage and common concern of mankind  

  The territoriality of sovereignty is obvious
  even if  extraterritorial jurisdiction and the conflicts with national legislation are long-standing and seem to continue to spread.
 The unlimited expansionist desire of states is held in check not only by the frontiers of the other state, but also by territories recognized as not subject to appropriation and freely accessible to all. The high seas have been such a territory for centuries, and, undoubtedly, outer space is now also a res communis omnium usus, that is, for the free use of all. Theoretically, sovereignty claims over the Antarctic are not ruled out, but, in effect, the treaty system in force has frozen these claims.
 

  It is worthwhile to briefly review the contention concerning “national possession vs international status” as a new development in the concept of sovereignty. Respective states extended their jurisdiction over the continental shelf after the Second World War and over the exclusive economic zones in the 200-mile range from the coast (the base line) mostly in the 1970s.
  These two developments meant a strengthening of territoriality, a national expansion at the expense of the international.

  The development of the category of common heritage of mankind opened a reverse course. In 1967, Malta proposed at the U.N. that whatever is found on the sea-bed falling outside national jurisdiction be declared the common heritage of mankind and benefits derived thereof be turned toward decreasing the gap between developed and developing states. The U.N. Law of the Sea Convention of 1982 states that the sea-bed beyond national jurisdiction (called “the Area”) and its resources form the common heritage of mankind. This means, among others: 

                      “Article 137(1) No State shall claim or exercise sovereignty or sovereign rights over any part of the Area or its resources, nor shall any State or natural or juridical person appropriate any part thereof. No such claim or exercise of sovereignty or sovereign rights nor such appropriation shall be recognized

.(2) All rights in the resources of the Area are vested in mankind as a whole, on whose behalf  the Authority shall act. "
 

  Similarly, the 1979 Moon Agreement
  declared that the planets and other  celestial  bodies (except Earth) of the solar system, the Moon, and satellite orbits to and around them constitute the common heritage of mankind--stating not only that they cannot be subject to sovereignty, but must be utilized commonly.

  Two important conventions, one on climate change and one on biological diversity, presented for signature in Rio de Janeiro in 1992, define the safeguarding of the climate and of the biological diversity as the common concern of mankind.
 

  These conventions radically reform the use of resources, one of the main objects of the drive for sovereignty. Hitherto, territorial states had an exclusive right to regulate the use of resources on their territory with the exception that shared or common resources (e.g., boundary rivers or lakes) frequently were and are subject to customary rules or formal agreements of the affected parties.. The wealth and resources of international territories were  subject to the first come, first serve principle, including the potential for overuse or degradation, except in the case where international agreements restricted or prohibited the trapping, hunting, or fishing of certain species and special agreements outlawed air- and sea-polluting practices. 

  The doctrine of the common heritage and of the common concern of mankind not only forbids sovereign appropriation, but expressly prescribes use serving the benefit of mankind as a whole, as well as positing rational management and development. Thus, it imposes a hitherto unknown restriction on the appetites of sovereign states: it is no longer possible--in collusion with other states--to preempt territories defined as international nor to usurp their resources on the principle of “might makes right.”
 
B. Human rights and protection of the individual

   Until the mid-20th century the doctrine of international law deemed the relationship between the individual, or subject, and the sovereign (state)--with the exception of regulations  protecting minorities and a few special rules such as labor regulations--to be the domestic affair of states falling under internal jurisdiction and not subject to international authority.
 Individuals residing abroad were in a more advantageous position because if their rights were violated by the respective state they were entitled to diplomatic protection by the state of which they were citizens, provided intervention on their behalf was not in conflict with the political interests of the home state.

   As an aftereffect of World War II there developed three areas of international law which explicitly restrict the supremacy of the territorial state over the population whether they are citizens or foreigners. 

 The battles and conquests of the war were directly conducive to the rewriting of the law concerning the victims of war in the form of the four Geneva Conventions in 1949 and the two Additional Protocols in 1977.
 Their significance, among others,
 lies in that even in case of a distinctly internal civil war, certain regulations are applicable to protect individuals and the civilian population against the arbitrary actions and atrocities of the combatants in war and exercising authority over the territory.

   Broadly interpreted, the Nuremberg principles also challenged the doctrine of unrestricted sovereignty, since they ordered the punishment of acts that would have been permissible under the laws of the Third Reich.

   The horrors of the war also spurred codification of the refugee law and the Cold War accelerated the process. The Geneva Convention relating to the status of refugees adopted by the U.N. in 1951
 restricts the freedom of action of the territorial state in a number of ways. On the one hand, it obliges the state to examine the case of each person who appears at the border of the state and claims to be a refugee, and to decide whether the person is in fact entitled to protection by the convention. This normally entails the permission to enter the state territory, at least for the duration of the procedure.
 On the other hand the convention obliges the state to refrain from expelling anyone if it means that the person would have to go to a country or to the frontier of a territory where "his life or freedom would be threatened on account of race, religion, , nationality, membership of a particular social group, or political opinion."
 

   The most embracing and most frequently analyzed development restricting the previous freedom of action of the state
 is the codification of human rights and the establishment of control mechanisms. In Europe, the European Convention on Human Rights
 is the most important but not the only instrument which allows the individual (and not only the other Contracting Party) to bring complaints before the international forum. In addition, there are universal conventions that, given the conditions, guarantee the right of the citizen of a state as well as aliens to initiate proceedings against the state if the state (through its organs) violates the civil and political rights of the person or practices inadmissible discrimination.
 An even wider circle of conventions, albeit not allowing direct appeal to an international forum by the injured person , stipulate the obligation of the Parties of the convention to submit periodic reports on the implementation of the guarantees and on the violations of rights if there were any.

   The growing system of protection for the victims of war, refugees, and people whose human rights have been violated, substantively restrict the supreme power of the territorial state over persons who reside in, or wish to enter, that state. In developing these legal fields, international law abandons the concept of sovereignty protecting autocratic or totalitarian regimes and democracies alike, and embodies value-based normative preference for democracy.

C. Democratic foundations of government

   The reaction of the international community to the collapse of East- and Central-European states, which make admission to the international community conditional on democratic requirements, testifies to the normative preference for democracy. The December 1991 decision of the European Union named five conditions for recognizing the successor states of the Soviet Union and Yugoslavia.
 These were: respect for human rights and freedoms and minority rights; observation of the inviolability of borders; the obligation of peaceful settlement of disputes; observation of the obligation  concerning arms controls and the ban on nuclear weapons; and respect for the fundamental principles of democracy.

  The Council of Europe also demands that its future members accept and observe traditional European democratic values. At the time of writing, the Council is deliberating the question whether Russia will be able to realize the goals set down in the  Statute of the Council, namely, to give expression to adherence to “the spiritual and moral values which  are the common heritage of their peoples, and  the true source of individual freedom , political liberty freedom, and the rule of law,  principles which form the basis of all genuine democracy.”   In 1976, only 18, but by January 1, 1996, already 39 European countries qualified for membership.

     In the euphoria characterizing 1989 and 1990, the eastern and western Signatories of the Paris Charter for a New Europe_ declared in the first sentence after the preamble: “We undertake to build, consolidate, and strengthen democracy as the only system of government of our nations.” 

   If we add that both the European Convention on Human Rights and the International Covenant  on Civil and Political Rights (would have) demanded decades ago general, free, democratic, and secret elections in on the territories of the parties 
 (by no means a common practice between the two World Wars even in traditional democracies), then it is easy to discern the reason for the opinion formulated in the study of international law in the early 1990s according to which the democratic legitimation of the governing power of the respective state is now becoming the condition for joining the community of states.

  Accordingly, in 1992, Professor T. Franck and, in 1994, J. Crawford, published important studies
 on the development of a new customary law rule  in international law which stipulates that beyond their de facto existence, states also have to meet the minimum requirements of democracy for admission into the international community.
 In my view, this is a welcome development even though it makes the political traditions of the Euro-Atlantic region the universal norm and thus may again be taken as an expansion of the industrialized center dominating the periphery. The generations who grew up in the stronghold of socialist sovereignty, may find the presence of international observers at East- and Central-European elections unusual but not humiliating, I think, especially if viewed in a global context recalling their presence in Namibia, Vietnam, and Eritrea prior to the European practice introduced in the Nineties.

   Perhaps all this means only that we have reached the third stage in a process.

   In the first stage, the international community gave the right to self-determination to oppressed peoples, then to colonies, breaking down the  sovereignty (and empire) of the foreign power..

   In the second stage, the international community guaranteed the human rights of every individual against the state exercising territorial jurisdiction and created the international mechanisms for the effective protection of the individual in certain regions (in Europe and America).

   Lastly, in the presently unfolding third stage, the international community expects the legitimacy of the power, fundamentally controlling natural and human resources, to be of a certain type, specifically, democratic.

D. European Union citizenship

   The Maastricht Treaty , which created the European Union, added a new article to the Treaty of Rome governing the European Community. Article 8 (8-8e, to be specific) in force as of November 1, 1993, declares that the citizens of member states are also citizens of the Union. Albeit Article 8a repeats the restrictions stipulated by the secondary legislation on free  movement of persons, these restrictions are actually very few. It may be said that with the exception of persons lacking appropriate health insurance and social security , workers and self-employed as well as pensioners and students are free to take up residence anywhere within the Union, from Taormina to Uppsala and beyond. Wherever the person chooses to settle, he or she has the right to vote in municipal elections and the elections of members of the European Parliament, as well as the right to diplomatic and consular protection by any one of the EU member states in a third state where the person’s home country has no representation.

   Although the traditional methods of acquiring citizenship are not applicable in the case of Union citizenship for the reason that it does neither derive from the parents' citizenship, nor from the birthplace, but is a concomitant of citizenship of a member state, it contains a number of elements belonging to a political nation. Such are the freedom   to treat the whole of the union territory as the persons' sphere of activity, or the right to political representation, on two levels (local and European), indivisible and independent of member-state boundaries. Thus, Union citizenship shows a marked difference from the familiar models of international relations wherein citizenship determines the person’s affiliation to a given state.
 The express aim of Union citizenship is to double  -- rather than divide --  loyalty, but it also contains the potential that, where indivisible competencies are concerned, Union citizenship, as opposed to national, will be decisive. The above-mentioned municipal elections illustrate the point, namely, the local community cannot exclude resident aliens from participation in public affairs, that is, local and European attributes together (an alien who is a permanent local resident and also citizen of another EU member state) overrides the national character.

E. The right to secede and the right to self-determination

   The scope of the present study does not allow for a review of the easily misinterpreted and, in the course of history, always reinterpreted relationship between the right to self-determination and the disintegration of states or secession of a part of it. I do not intend to dwell on conceptual controversies, nor on the doctrinal disputes concerning the rules of state succession. Let it suffice to draw the conclusions of my reasoning  -- open to debate, of course. 

   The principle of the equal rights and self determination of peoples demolished bloc-like sovereignties, by reason of the fact that between 1945 and 1990 it authorized and assisted the inhabitants of colonies and other similarly dependent peoples to secede from the dominating country and to establish independent states in over a hundred cases. In the fight between inviolable sovereignty (territorial integrity) versus self-determination, the latter proved superior, which the international community could justifiably support even against sovereignty.

   The right to self-determination means something else, if it has an identifiable meaning at all, in the Euro-Atlantic context and in the post-colonial era in general. In this region and age it recalls some of the ideals of the Wilsonian era, when the right to self-determination was the means and ideology for creating the independent state of an ethnically-based nation. However, I think that after the role the principle played in the liberation of colonies, it is impossible to return
 to the meaning it had after World War  - which has become obsolete meanwhile --  and it is impossible to interpret it as a an exclusively ethnicity based principle  guaranteeing every ethnic group a state of its own. The rhetoric causing and following the disintegration of states in Central and Eastern Europe made frequent use of the term, but what actually happened is more readily interpreted within the framework of state dismemberment not based on -self-determination. The right to peaceful secession based on agreement cannot be disputed. At most, the national constitutional restrictions must be recognized. International law does not stand in the way of separation from the state unless it takes place with the use of external force and intervention.
 Furthermore, the post-1990 Euro-Asian practice seems to rewrite to a degree the rules of state succession,
 in other words, what took place in the region was a reformulating of the right of secession. There are restrictions to exercising this right, otherwise the emergence of a new tribalism, a type of post-modern fragmentation would threaten.

      Analyzing territorial integrity versus the right to self-determination, Franck raises the most important question on sovereignty:

“Both are specific products of another time and place, yet both are being used frequently and freely in the debate about the most important political-legal issue of our time: what should be the posture of the international community towards a postmodern tribal population inhabiting a part of a recognized State which seeks to brake away to constitute a separate, new State or to join another State?”

    If Croatia could become independent, why not Krajina, if Moldavia could , why not the Republic of Trans-Dniestr, if Russia could, why not Chechnya, if Canada could (in 1867?, 1931?, 1982?),
 why not Quebec? 

   The answer is that neither the right to self-determination as currently defined, nor minority rights contain any reference to the right of  -- possibly also externally aided --   secession implying the use of force. Presumption is in favor of state integrity which loses ground only when the internal conflict on the question of secession becomes so grave that it is said to threaten international peace and security. In this situation the international community may enter the conflict  -- a step justified on the basis of the U.N. Charter and the yet incompletely formulated requirement of democratic legitimacy --  either on the side of the secessionists or to help keep the country together.
 If the international community supports the establishment of a new state, it may prescribe the conditions of membership in the international community.

   On the whole, international law is indifferent, even if the greater half of the states are not, about the peaceful, constitutional ways of secession. It is common knowledge that there are a number of federate states from India to Nigeria that emphasize state and territorial integrity at all forums. At the same time, a standard does not exist which would oblige the international community to prevent the peaceful dismemberment of a state or the secession of a region.

   Whether separation is achieved through peaceful settlement or through conflict, the tendency seems to be that the international community will accept the new state on the condition that it meet a certain set of minimum requirements of democracy, and providing that the seceding part, or the successor states of the disintegrated state, keep within the former administrative boundaries, even if they are the result of a “historically unjust” decision.
 Uti possidetis, that is, the principle of accepting previous administrative boundaries as interstate boundaries, was the concept governing the liberation of Spanish colonies in the first third of the 19th century. In the broader sense it means that the previous situation determines the physical perimeters of the change in legal status. Every actor remains in possession of its earlier domain.. The principle was applied in this sense in the case of the newly independent African states wherein the boundaries of the new countries were an expression of power relations between the colonialist states instead of reflecting ethnic composition. According to competent authorities and the currently evolving practice, this extended interpretation of the uti possidetis principle is also being applied in the Euro-Asian region, that is, a new customary law is being formulated.
 This may explain why law does not support the further division of former socialist federate member states or the redrawing of their boundaries.

   Summarizing the impact of self-determination and state succession on the meaning of sovereignty, we may say that the general recognition of the right of colonial and dependent peoples to self-determination and thus even to the establishment of an autonomous state was the first large-scale attack against inviolate sovereignty. Furthermore, German unification and the disintegration of the former federate socialist states demonstrated that state sovereignty is not inviolate in a non-colonial context either. Albeit the international community sets conditions on the establishment of the sovereign, given specific circumstances it also supports it.

F.  Coercive measures of the United Nations

 In both NATO and the European Union, decision-making on substantive foreign- and security-policy questions requires consensus whereby every member state may prevent the implementation of some highly important measure,
 thus also prevent the organization from turning against one of its own members, or from taking steps against a non-member state whose interests are of special concern to a member state. 

   In contrast, the U.N. may radically restrict the freedom of action of a state.

   On the one hand, it may implement measures against member states if it decides that the actions of the respective state threaten or breach peace and security or deems them acts of aggression. The only practical restraint on the execution of sanctions is exercised by the five permanent members of the Security Council who may prevent the adoption of a resolution on sanctions if directed against the respective permanent member or its ally.

   On the other hand, it may oblige member states to cooperate in enforcing adopted sanctions against states that threaten or violate peace, even at the cost of incurring economic losses.

   Another option affecting the sovereignty of states where the government becomes incapable of carrying out state functions, as it did in Somalia, Rwanda, and Bosnia, is to take over administration or to take steps toward checking anarchy and providing for the basic needs of the population  -- with or without the formal consent of the “legitimate government.” The end of the Cold War revived competencies,
 provided by the Charter but previously used only against two outlaw states, Rhodesia, and the Republic of South Africa, showing that the collective security system presupposes submission to the authority of the system on the part of its creators; in this context, when it is a choice between sovereignty and international authority, the latter wins out.
 It is worth emphasizing what is well-known: the U.N. Security Council of 15 members may, by 9 votes (including the votes of the 5 permanent members), impose obligations (for instance, the obligation to severe economic relations) on all of the 185 member states! It was precisely this special prerogative that made U.N. measures against Haiti questionable, because they provided the United States a green light for intervention.

   Three Security Council resolutions  -- which may easily become a landmark --  may affect traditional sovereign prerogatives more seriously than any regional integrational decision, since they are irreconcilable with the concept of the inviolability of bloc-like sovereignty.

   One of the resolutions
 called on Libya to extradite its citizens indicted in the United States and Scotland for blowing up the PanAm airliner near Lockerbie. By the other two  the Security Council established international criminal courts for the punishment of war crimes and crimes against humanity in the former Yugoslavia and Rwanda.
 

   All three resolutions affect the hard core of sovereignty: they restrict the criminal jurisdiction of the state and break with the tradition  -- put aside only in the Nuremberg trials --  according to which states will not extradite their own citizens to another state.

VII. Guidelines for analyzing the condition and nature of sovereignty

   The formation of a new sovereign state, the determination of the degree of sovereignty of an existing state recognized as member of the international community and the question of the legitimacy, and the right to represent that state by a monarch, dictator, or government are frequently mixed up in analyses.

   International law makes a sharp distinction between recognized states and those that have yet to qualify, in other words, the conditions for maintaining membership in the international community and those of joining it are not the same. The conditions, presently in the process of being elaborated,
 concerning recognition as a new member of the community of states, do not apply to old members whose status as legal persons is not questioned even if they are represented by totalitarian regimes. The condition that links the old and emerging states in the sphere of the democratic minimum requirements is the illegitimate succession to power of an authoritarian government in a democratic state, in which case the international community may deny recognition of the government--leaving recognition of the state itself intact  -- that is, regard the government as without authority to represent the state. This was seen to happen after 1917 when no one questioned the existence of the Russian/Soviet state, only the right of the Bolshevik government to speak on its behalf was disputed. In 1957, no one denied Hungary’s existence and legal personality. The question was whether János Kádár and his government should be recognized as genuine representatives of Hungary or not?

   In a few cases over the past two decades humanitarian intervention contributed to this situation insofar as it showed an increasing, but by no means all-inclusive, tendency to concede the legitimacy of the use of external force to overthrow extremely anti-democratic regimes  -- which were deemed a threat to international peace and security.

   As opposed to the illegitimate government of an existing state, the question in the case of Bantustans, the Baltic states, the Turkish Republic of Northern Cyprus, or Taiwan concerns (concerned) autonomous statehood and not the legitimacy of government.

   The following is one of the observations governing the theoretical approach to sovereignty: it is worth remembering that African, Latin-American, and Asian processes differ from the European insofar as the equivalent to the magnetic power embodied in the European Union and other “European”
 organizations  (NATO, OSCE, Council of Europe) and the OECD, is absent in those regions. Little is said in the European and Hungarian literature about the workings of organizations there: it is hard to determine how Paraguay’s membership in Mercosur and SELA
 affects its sovereignty, or Australia’s in APEC,
 not to mention the obscurity surrounding the more commonly known organizations (Organization of African Unity, Organization of American States, Arab League).

   All this leads to the conclusion that it would help us to understand reality if we were to study world processes as a complex matrix with their multi-layered interchange, rather than along the single trend of globalization and the single concept of sovereignty. In this case the question would no longer be whether joining integration organizations diminishes or leaves intact Hungary’s sovereignty, but what is the origin of the forces of interdependence and disintegration that affect the country, what factors enhance or diminish the freedom of action. Put in general terms, I conceive analysis of international processes and the fate of individual states along the following broad categories:

Schematic summary of the influences impacting on the

 freedom of action of the state

                                                                                   Disintegration

                                                              Fragmentation Entropy  Strengthening

                                                                                                          of the sub-

                                                                                                          national level

                               Integration                                     Sensitivity

Interdependence   Transnationalization                    Vulnerability

                               Regimes

   Suggested definition of the concepts:

       Integration: Deep interrelatedness based on intentional, governed, mostly intergovernmental contact, usually assuming an organizational form.

      Transnationalization: Across the border cooperation between subnational actors, their networks, including transnational companies and other actors  emerging from that cooperation

      Regime: A complex system regulating the use of a given resource (including geographically determined spaces, like the high seas), constituted of rules, customs, expectations, effective on all users (addressees), state and enterprise alike.

      Fragmentation: Reviving nationalism, separatism, new tribalism, all aspirations to secede, separate.

      Entropy: Complete collapse, implosion, functional incapacitation of state administrations, systems of international relations, for instance in Somalia and earlier in Lebanon.

      Strengthening of the subnational level: The call for decentralization of decision-making centers, regional aspirations (aimed at creating a different decision-making structure, that is, a redistribution within the nation, rather than at separation). 

      Sensitivity: Shows the extent to which a state is exposed  in the short-range to changes in the international system, to (negative) effects thereof.

      Vulnerability: Long-term sensitivity of the state, that is, the measure of adaptability, regeneration in sensitive areas, or the persistence of an unhealing wound at the point of incursion.

   Perhaps, application of this more intricate system would cast light on mysteries globalization failed to explain, or interpreted fallaciously, and help to understand what the U.N. Secretary General phrased as follows in connection with the role of the state in his 1992 report:

“Respect for its fundamental sovereignty and integrity are crucial to any common international progress. The time of absolute and exclusive sovereignty, however, has passed; its theory was never matched by reality. It is the task of leaders of States today  to understand this and to find a balance between the needs of good internal governance  and the requirements of an even more interdependent world”

VIII. Epilogue

   The study is, among others, about the growing difficulty of using the language and, concomitantly, about the importance of the context-creating process of thinking together. The introductory chapter, “Roadsign,” contains a review of the “others” and the following chapters discuss them at length, therefore, the “Epilogue” may rely on an entirely different discourse and may reproduce a text which I had written for the amusement of the co-authors of the present volume and our opponents who helped our work, to show the pleasure we had in working together.

A fairy tale about sovereignty

   Once upon a time there was a huge sovereignty haystack. A shiny crown sat on top and its borders reached as far as the edge of the canvas that draped it like a king’s robe. Actually there was not one, but many such sovereignty haystacks scattered in the field of Europe. One day, around 1958, the Integration Pony, nicknamed Common Market, came along and took a bite of the German, French, Benelux, and Italian haystacks. He felt free to eat because the NATO steed before him had already fed on about a dozen of them, and in the distant eastern part of the field the Stalin donkey had been feeding for about ten years. Furthermore, the GATTahorse started pilfering the tariffs sovereignty long before, not to mention the unbroken World Buck who was wild about fiscal sovereignty.

   Thus the guileless sovereignty eaters snacked for decades until one day the guards of the Hungarian haystack woke from their dogmatic slumber and yelled:

   “ Lord, our God where has our sovereignty haystack gone? The Tartars trampled all over it, the Turks tore at it, the Austrian loyalists tugged at it, the Russians plundered it, but never have we faced such grave danger. And there had been so many kinds of good grass there: legislative grass, executive grass, constitutional grass, economic policy, social policy, educational policy grass, and snapdragon. Barely have we survived the demise of the Stalin donkey and his brood, Comecon and WarPa, and already we’re threatened by other sovereignty robbers.

    Oh Lord, what’s going to become of our beautiful haystack where we always thought we’d find the needle?”

   They did not know the answer to this question so they looked west and  - willingly-nillingly -  they looked east, and in the end built a corridor between the two which crossed the Danube right in the middle of Budapest and said:

   “Hic Rhodos, hic salta

   Our grandeur, where art thou?”

And CORRIDOR still ponders the question.
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* I am indebted to the two opponents, Tamás Kende and Péter Szigeti, for their discerning criticism, to the participants in the debate, and the editor, Györgyi Várnai, for their inspiring comments. They deserve credit for improvements in the text and my stubborness is to blame where there are none.


� According to Csaba Gombár, internal and external sovereignty are traditionally distinguished. Internal sovereignty = centralized and recognized supreme power, external sovereignty = a power which has effects and is recognized in international relations. (Cs.G. manuscript:1)


   “He is sovereign who makes the law and decides on exceptions to the law, who is above all things and beings  --  but not subordinate to any superior authority.” (Cs.G. manuscript:1-2)


   László Lengyel: Sovereignty = scope of activity (1), end of dependence (2) (L.L. manuscript:1-2)


   Ákos Szilágyi distinguishes actual sovereignty (5) and traditional sovereignty (7). According to him, international and world organizations may also be sovereign (2) (Á.Sz. manuscript:2-7)


   György Csepeli lists the following among the attributes of sovereignty:


   own currency, independent army, independent foreign ministry, national border guard, separate customs system, passport, state railways, standards, national stamp issue. (Gy.Cs. manuscript:28)


   In László Valki’s definition, [in international law] “a state not legally subordinate, is sovereign.” (L.V. manuscript:12)


� Krasner, for instance, distinguishes four basic meanings of sovereignty.


   - the modern Westphalian system, that is, territoriality and autonomy,


   - internal supreme power,


   - the capacity to control movement across borders,


   - international treaty-making capacity.


   According to him, autonomy within the Westphalian system was never complete, because it was violated in four ways: via conventions, contracts, coercion, and imposition. (Krasner 1995:116-119)


� “There is no single definition of sovereignty because the meaning of the term depends on the theoretical context within which it is being used.” (Krasner 1995:121)


� See also László Valki’s study in the present volume, especially manuscript pages 11-16, or the brief summary by Cassese according to which: “Sovereignty, in addition to granting each State a set of powers relating to the territory under its jurisdiction, includes the followinng sweeping rights: first, that of claiming respect for the State’s territorial integrity and political independence by other States, second, that of claiming sovereign immunity for State representatives acting in their official capacity [...]  third, that of claiming immunity from the jurisdiction of foreign courts for acts or actions performed by States in their sovereign capacity.” (Cassese 1988:130) For a very detailed review of the changes in the meaning of sovereignty, see Koskenniemi (1989:206-212, particularly footnotes 49 and 50.)


� There are exceptions. A state, by referring to its ordre public, may refuse to take cognizance of certain legislative acts of another state (for instance, those allowing polygamy), or, without questioning the existence of the state, may deny recognition of the government acting on behalf of the state, in which event, it may also disregard the decisions of government agencies. I shall return to the consequences of such a measure in the later discussion of the relationship between Hungary’s sovereignty and the early Kádár period.


� The following argument is, for the most part, a simplified abstract of Martti Koskenniemi’s astute and richly documented analysis. For more detail, see Koskenniemi (1989:193-263)


� “To decide boundary disputes without violating sovereign equality, we are limited to criteria that are hierarchically more important than statehood to provide a justification for drawing its limit in some particular way.


   This is perhaps most vividly illustrated in conflicts over territory or natural resources. In such cases, the disputing states unilaterally devise an interpretation of their statehood that covers the desired assets. Because statehood implies no particular extent of the state’s sphere of freedom, such cases cannot be undersood as simply giving effect to a limit that is somehow ‘already’ there. As the practice of the International Court of Justice has shown, such disputes require the construction of an ’equitable’ solution rather than a determination of any rights and duties existing ex ante.” Koskenniemi (1991:408)


� See Koskenniemi (1989:208); Lamm (1995:99); and Summaries (1992:52-54)


� For brief description, see Lamm (1995:205-211)


� Summaries (1992:99)


� Mostly without any justification, which I cannot go into here.


� So many pitfalls in a simple statement!


   - What would the list of state formations contain? Does Albania, China, Korea, Yugoslavia, Romania always belong there?


   What is the subject of the sentence? The countries concerned? Their legislatures? The formal or actual power centers of the communist parties? Does the sentence suggest that the Hungarian Socialist Workers Party led by János Kádár longed for sovereignty but was unable to attain  it? Or, does it suggest that the party leaders (the parliament and the government) were puppets who were not part of the country, therefore, the country longed to be sovereign in opposition to the politicians, behind their backs?


   Can it be said that there was no rule of law in Hungary and the executors of state functions arrogated the right to authority between 1945(?) and 1989? What should the first date be? 1945, 1947, 1948, or only 1949?


   - If the non-democratically elected leaders of a country  --including dictators --  do not represent and embody state sovereignty, then should we draw the conclusion that no dictatorship is sovereign?


� The polling, of course, was not a sociologically interpretable survey, since the idea of representativeness does not even arise. Nevertheless, I think, it irrefutably proves that neither the experts, nor the knowledgeable public has formed an instinctive common idea concerning the existence and extent of Hungary’s sovereignty.


� Concerning 1968 the ratio of “not sovereign” and “had restricted sovereignty” was 16:12, concerning 1957 the ratio was 26:2, concerning the post-war coalition period preceding the Warsaw Pact and the Comecon the ratio was 14:13 (and one “I don’t know” response). In other words, no one believed that there was one moment of unrestricted sovereignty in Hungarian history after 1945 up to 1968, at least. This is not as self-evident as it may seem. If sovereignty is independence from the world powers and opposition to the international community--as many believe--then Hungary was considerably sovereign in 1957 when it opposed--under the protective shield of the Soviet Union, of course--the official position of the U.N. and its dominant member, the United States. Think of Cuba’s position today.


� The distribution of responses was: “essentially not”: 2, “restrictively”: 11, “completely”: 15.


� The question was: “Did, does, or would our (voluntary) membership in the organizations listed below and the concomitant obligations restrict Hungary’s sovereignty?” There were three possible responses: restricts, does not restrict, don’t know. A simple table shows the distribution:


                                                                     restricts       does not restrict         don’t know


   - the U.N.                                                      4                       23                            1


   - the European Union                                 21                        7                     


   - NATO                                                        19                        9


   - the Warsaw Pact                                        27                         1


   - Paris Union for the Protection of


     industrial property                                     5                         11                          11


                                                        (did not answer: 1)


   - UEFA*                                                        3                         17                            7


                                                        (did not answer: 1)


   * The topicality of this question springs from the decision of the EC Court of Justice in Luxembourg, which shook the very foundations of the UEFA rule demanding strict obedience and was also applied in national competitions according to which the number of foreigners playing in a team may be restricted and the original club may ask to be paid for the player. The Court pronounced that in the EC a football player is an employee like anyone else, therefore, may seek employment under equal local conditions anywhere within the EC in compliance with the principle of the freedom of movement.


� This was the only question, which showed a significant difference between the scholars and the university students. All five, who said that satellite broadcasts restrict sovereignty, were university students.


� U.N. measures will be discussed in detail later on.


� Being an international lawyer, I found this surprising, because it was one of the most important issues in the debate about the principles of direct satellite broadcasting in the U.N., specifically, the question, whether transmission to another country is reconcilable with national sovereignty. A part of the states were so firmly opposed to it that the International Telecommunications Union deciding on satellite positions and frequencies adopted the principal rule prohibiting transmission via satellite to another country, except in the technically unavoidable case of spill-over.


� See György Csepeli’s study in the present volume.


� Thus, whether the Hungarian head of government  considers himself the prime-minister of ten million Hungarians or (in spirit) of fifteen million, (as the late József Antall did) the fact remains that the foreign minister can grant diplomatic protection to only ten million. 


� The situation is even more complicated in the case of legal persons and shareholders who own them. The designations, “Hungarian company” and “Hungarian product,” are not merely part of the patriotic or chauvinistic rhetoric, but also a criterion fundamentally influencing access to European Community markets. Those preparing for the integration know that the examination by customs law of “what is Hungarian” and the question of “who is Hungarian” are equally important.


� ICJ Reports, 1955,  p. 4.


� Para 27 of the Govt. regulation 64/1994 (IV.30) and Para 4 of Law LV of 1993. The former exempts such immigrants from the three-year residence requirement, the latter reduces the naturalization requirement of the eight-year waiting period to one year.


� The question is familiar: Can God create a stone He cannot lift?


� Ashley--Walker:415-416


� The first example refers to the case of the Kiel Channel where the question was: is Germany obligated to obey the treaty obligation of neutrality in the case of ships passing through the channel if it is contrary to national interests, that is, “could it give up sovereignty in this respect?” The second anticipates Hungary’s membership in NATO; when it happens, the use of only NATO-compatible communications systems will be allowed in the military.


� Valki (1977:415-418)


� The examples are many, including the arrangement concerning the Aaland Islands, which is instructive from the Hungarian point of view because it contains important minority-protection regulations.


� Two outstanding essays about this process, representing the critical legal school, were written by Kennedy (1992:6-8) and Berman (1992:362-363).


� Csaba Gombár also raises this dilemma, but does not say whether or not the  proposition, “right to secede=assertion of sovereignty,” is to be accepted. We lose track of the answer in a puzzling footnote. (See fn 54, according to which we do not know what this situation would actually involve, since no state has yet seceded from the European Union.) Debates of the present study revealed a lack of agreement on the right of secession. Some participants recognized it, others rejected it.


� Given extraordinary circumstances, the state may introduce, for instance, protective tariffs or take measures against a company/state committing dumping, but may not introduce them as a purely economic-policy measure to build a protective wall around a country.


� This same notion is expressed by Tomuschat using three languages as follows: “Our rough and sketchy description of a development that took more than 300 years to come to its final point may not permit many conclusions. It shows, however, that sovereign equality has always been the leitmotiv. States superiorem auctoritatem non recognisunt.” Tomuschat (1994) p. 221.


� See, for example, Krasner (1995), 119.


� In the much analyzed Lotus case, Turkey extended its jurisdiction over a French naval officer held responsible for a collision of ships on the high seas, which the Permanent Court of International Justice approved in 1927 despite protest by the French government. PCIJ: Lotus Case, Ser. A. 10. Most modern legal disputes are due to the expansion of the scope of trade and tax regulations, as a result of which the authorities of a given state vindicate the right to regulate the business policy of companies operating on the territory of and according to the laws of another state, as did the United States, when, on June 22, 1982, it prohibited the exportation of oil and gas production equipment to the Soviet Union by extending the jurisdiction of the regulation over American-controlled companies, but which were European in terms of law. The European Community unequivocally stated that “The US measures as they apply in the present case are unacceptable under international law because of their extra-territorial aspects.” (21 ILM (1982), cited by Carter-Trimble (1991), p. 752)


� Seven states  have--partly overlapping--territorial claims in Antarctica. The treaty is published at 402 U.N.T.S. 71


� They do not have complete and exclusive jurisdiction either over the continental shelf, or in the exclusive economic zone. Foreigners may enter, sail in, fly over, and lay cables in this region. For this reason, we must be wary in the use of the term, “exercise sovereignty,” which explains the choice of the more moderate “jurisdiction” in the text.


� ... A/CONF.62/122. The sea-bed authority, called “Authority,” was called to life by the Convention and given the prerogative to regulate exploitation within the framework set by the Convention.


� A/RES/68; 18 ILM (1979) p. 1434.


� Subsequent to signing the U.N. Framework Convention on Climate Change, 31 ILM (1992) 849, and the Convention on Biological Diversity, 31 ILM (1992) 822, Hungary enacted Laws LXXXII and LXXXI of 1995, respectively.


� “First come, first serve” may sound more sophisticated, but in the field of fishing, for instance, it means the same: a modern, well-equipped fishing fleet can plunder the sea so efficiently as to leave nothing, including the fish population necessary for reproduction, for the less wealthy fishers coming from geographically closer shores.


� Kardos (1995:12-13)


� Law decree 32 of 1954 and Law decree 20 of 1989.


� Hercegh (1981) offers a general commentary.


� The unprecedented(?) Bosnian massacres are a painful reminder of the limits of law but do not prove that they are also meaningless: in the event that some of the  perpetrators will be brought to trial and sentenced, it will be done on the basis of the Geneva Conventions and Additional protocols which play an important part in the case of Bosnia-Hercegovina against Yugoslavia (Serbia-Montenegro) at the International Court of Justice. The same (may) serve as the basis for punishment of the perpetrators of the atrocities in Hungary in 1956.


� Deng cites the fierce dispute on this question between Oxford Professor H.L.A. Hart and Harvard Professor L.L. Fuller in the 1958 issue of the Harvard Law Review. Their dispute concerned the problem whether Nazi law should be revised by retroactive legislation (Hart) or simply should not be regarded as law (that would legalize acts committed in conformity with that law) on grounds of immorality (Fuller). Deng (1995:261-262)


� 189 U.N.T.S 137 published in Hungary by Law decree 15 of 1989.


� Let me add that I agree with this broader interpretation. According to another opinion in the literature, the legal obligation of the state begins after the refugee manages to enter the state.


� 1951 Convention relating to the Status of Refugees, Para 1, Article 33.


� See, for instance, Tom J. Farer’s and Felice Gaer’s study which begins with the following sentence: “Until World War II, most legal scholars and governments affirmed the general proposition, albeit not in so many words, that international law did not impede the natural right of each sovereign to be monstrous to his or her subjects.” Farer-Gaer (1993:247)


� Law XXXI of 1993. On the interpretation of the convention in practice and decisions made in wake of the complaints, see Mavi (1993).


� Complaints against the State Parties of the (first) Optional Protocol of the International Covenant on Civil and Political Rights may be brought to the Human Rights Committee, and, according to article 14 of the International Convention on the Elimination of All Forms of Racial Discrimination--if the state declares its approval --  to the 18-member committee established by the Agreement. For details, see Zwaak (1991) and Nowak (1994). The 1969 American Convention on Human Rights also established a Commission and a Court where individuals may bring complaints. In its first substantive decision in July 1988 the Court ruled against Honduras. Carter-Trimble (1991:910)


� The U.N. Convention on the Rights of the Child adopted on November 20, 1989, (28 (1989) ILM 1457) is one example, see article 44.


� See 31 (1992) ILM p. 1487.


� Elsewhere in the present volume, Ákos Szilágyi also gives an analysis of this decision but draws different conclusions.


� Article 3 of the First (Additional) Protocol of 1952 to the European Convention states the obligation to hold free elections at reasonable intervals by secret ballot, Article 25 of the ICCPR declares the right of citizens to “vote and to be elected at genuine periodic elections  which shall be  by universal and equal sufrage and shall be held by secret ballot, guaranteeing the  free expression of the will of the electors".


� See Franck (1992), Crawford (1994)


� In the 1995 winter issue of the Harvard International Law Journal G.H. Fox and G. Nolte,  were already discussing the question whether it is permissible, and to what extent, to impose restrictions on the democratic rights of the enemies of democracy (as was done in the case of Algeria, for instance, when the fundamentalists were on the verge of winning the democratic elections). See Fox-Nolte (1995)


� People in distant regions of the world may want to hear impartial reports on Central-European developments just as much as we like to hear the confirmation by international observers that elections in Eritrea were clean, and not merely the emphatic declaration by Eritrean diplomats. The sending of international observers long predates the polical changes at the end of Cold War. The League of Nations sent observers to referenda after World War I, and the U.N.,  too, adopted the practice early on by sending U.N. observers, for instance, to British Togoland, British Cameroon, and the, then Belgian, Ruanda-Urundi in the Fifties. See Franck (1993:114)


� Dual (multiple) citizenship is a statistically insignificant exception which a whole line of agreements try to avoid. It is an awkward anomaly in international law  -- and also from the point of view of the national legal system. Many states explicitly prohibit the granting of citizenship prior to renouncement of former citizenship.


� Schreuer welcomes this.. His article, “The waning of the sovereign state,” emphatically states: “The fading of nationalism should add rationality to international relations. The distribution of identification offers several levels of political organization rather than an exclusive commitment to a fatherland, la patrie, or the flag will curtail the potential for irrational or dangerous mass psychology.” Schreuer (1993:470)


� For more detail, see Nagy (1980:72-74)


� Saying “it is impossible” denotes only an impossibility in the international legal dogmatic sense. In wake of the permissible method of interpretation of facts influencing the formulation of international common law, it is impossible to arrive at the conclusion that, at the close of the 20th century, self-determination is the universal  principle (equally applicable in and outside of Europe) authorizing each ethnic group to establish its own state. The phrase means no more than this.


� Separation of Quebec and of Scotland is not prohibited under international law, just as the break-up of Czechoslovakia was not prohibited  -- that is, not to be  prevented by other states.


� Although a Convention on Succession of States in Respect of Treaties  was signed in 1978, the unification of Germany, as well as the disintegration of Yugoslavia, Czechoslovakia, and the Soviet Union resulted in a different practice than defined in the provisions of the Convention. Instead of general succession, the bilateral re-negotiation of treaties (with temporary implementation or suspension of implementation until negotiations were closed), and the admission as new members into international organizations became the guiding rule.





�  Franck, 1993, p. 126“Postmodern tribalism--which will be used generically [...] to include politically assertive clans, ‘nations’ denomnations and ethnic groups that do not necessarily see themselves as ‘tribal’--seeks to promote both a political and legal environment conducive to the break-up of existing sovereign States. It promotes the transfer of defined parts of the populations and territories of existing multinational or multicultural States in order to constitute new uninational and unicultural--that is postmodern tribal--States.”


   Franck (1993) p. 126. Although Csaba Gombár does not use the term “tribalism”  and concentrates on relations within the individual states, the debate he initiated in Politikatudományi Szemle in 1994-1995 on the development of new ethnicity offers many interesting data. See Gombár (1994)


� Franck (1993:126)


� 1867: British dominion; 1931: complete independence; 1982: after having been brought home, the Constitution could be modified without approval by the British Parliament.


� Nathaniel Berman’s study offers a fascinating analysis of the attitudes in connection with the Spanish civil war and the Bosnian conflict. He points out that active intervention, as well as localization of the conflict and the “injunction” that the states refrain from assisting either side, are a radical innovation compared to the pre-World War I doctrine, and both are based on the right of the international community to determine the posture of individual nation-states in relation to the conflict within the state. See Berman (1994), particularly pp. 484-487.


� Schreuer calls attention to the fact that at the time of the disintegration of Yugoslavia, the Security Council had explicitly prohibited the aggressive change of administrative boundaries. Schreuer (1993:468, fn 97)


� Franck (1993:147-148)


� There is no end to such proposals, from Krajina which wanted to leave Croatia to join Serbia, through the Crimea, to Ossetia. For more details, see Ákos Szilágyi in the present volume.


� It is worth recalling that many may have cherished the dream of German unification or the independence of the Yugoslavian constituent republics even before 1989, yet in 1989 the French president still believed that German unification was impossible, and in 1991 the United States still endeavored to keep Yugoslavia together.


� The Maastricht Treaty which brought the European Union into being and which codified the rules of framing the common foreign and security policies of the Union, provides in Para 2 of Article J.3 only that majority decisions may be made on implenting measures of joint actions if the Council so decides by unanimous vote. An interesting analysis of the past 25 years of the cooperation of EU member states on foreign policy issues, also revealing their disagreements, was published by Tamás Kende (ed) (1995:146-156).


� As a member of the U.N., Hungary did not have the right to weigh whether or not it should observe the sanctions against Serbia and thus sustain damages  -- costing billions according to some. Of course, the attitude of member states toward the implementation of such sanctions would be more positive if they were recompensed by the international community.


� In the Hungarian literature László Valki gives the most authoritative analysis of U.N. practice up to the world-political turn in 1989. He also discusses special features of U.N. operations in Korea and Congo. See Valki (1989:319-328)


� Naturally, if the Security Council vetoes a proposal, or if the political will for joint action is absent, there will be no joint reaction. I am not saying that the collective system enjoys priority in every case, only that--given the  political conditions not analyzed here--it restricts the freedom of action of a state more radically than regional integrations with voluntary membership whose decisions are based on consensus.


� SC Res 731 (January 21, 1992) 31 ILM (1992) p. 732.


� SC Res 827 (May 25, 1993) set up the court for indicting Yugoslavian suspects and SC Res 995 (November 8, 1994) set up the court for indicting Rwandan suspects.


� Lybia appealed to the International Court of Justice in the Hague against the U.N. Security Council resolution demanding that Lybia extradite its citizens, as a result of which the Court must (should) bring a decision whether the resolution is permissible or interdictory. This, in essence, raises the question of judicial control over the executive power of the Security Council, which would require the reconsideration of the whole philosophy of the U.N. On facts and “constitutional” questions, see, for instance, Alvarez (1996). The first indicted alleged Serbian war criminal raised similar constitutional questions when he questioned the lawfulness of the establishment of the Hague Court by the Security Council, but without success. The International Criminal Court of Appeals passed judgement dismissing the plea contending default in jurisdiction. 35 ILM (1996)  pp. 35-74. 


� See the foregoing on the evolving common law on democratic legitimation.


� It is common knowledge that NATO and OSCE are not geographically restricted to Europe.


� Mercado Común del Cono Sur and Sistema Económico Latino-Americano. See Oficina World Yearbook 1994/95, p. 24. 


� Asian-Pacific Economic Cooperation


� The meaning of sensitivity and vulnerability closely approximate Rusett and Starr’s definition. See Rusett-Starr (1989:488)


� B-B. Ghali: An Agenda for Peace UN, 1992, point 17. Also to be found in Roberts-Kingsbury (1993) at p.474.
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